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1. INTRODUCTION

Liberal democratic states generally offer citizens benefits and entitlements on an equal basis:
what T.H. Marshall referred to in a famous essay as “ the basic human equality associated with full
membership of a community" (Marshall 1950). In the current era of immigration, there are strong
arguments for extending these entitlements beyond citizens to settled, permanent immigrants: especially
those in jus sanguinis states where several generations are considered to be immigrants. These
arguments are based on equity principles: settled immigrants pay taxes, obey the law, assume other
social and community obligations, and are subject to the vicissitudes of the market that affect citizens
and non-citizens alike. Arguments for equal treatment can also be based on the fact that withholding
benefits imposes social costs. Restrictions can create spillover effects on the citizen members of
immigrant families and expose immigrants and the other members of séciety to the health and other
hazards associated with excluding residents from health care, education and other basic social supports.

As a result, many, but not all, liberal states that have witnessed high historical levels of
immigration at the end of the twentieth century, have provided settled immigrants with access to benefits
and to labor markets more or less on a par with citizens. In this chapter we address the question
whether access to the social welfare state and to the labor market should be rationed on the basis of
citizenship in liberal democracies, and, like many potential rights, be denied to established, presumably
permanent non-citizens.

The use of citizenship rather than long term residence to ration public benefits raises significant
concerns. Restrictive policies, like those enacted by the U.S. Congress in 1996 can increase hardship,

impose disproportionate burdens on immigrant families and the citizen children who live within them,



slow integration, send exclusionary signals, and give citizenship a mganing quite different from the civic
engagement many hope it connotes.

National labor policies that restrict established immigrants’ access to private employment are
relatively rare. Policies that deny permanent residents access to public employment and self-
employment, however, are more common and are often overbroad in character. Immigration countries
such as Australia, Canada and the United States offer legal immigrants strikingly open access to the
labor market--access that accrues not just with citizenship or long term residence, but from the date
most immigrants receive a legal status. As a result, these immigration nations extend labor market rights
to legal non-citizens that exceed even the most inclusionary proposals now being advanced within the
European Union. This open access, coupled with extensive anti-discrimination protections, appear to
play an important role in the comparatively rapid economic integration of the second generation in the
United States.

Liberal democracies have steadily moved from citizenship to personhood (Soysal 1994), or at
least presumptive permanence, when allocating social rights. (By social rights we mean access to
contributory and noncontributory social benefits, access to social investments such as job training, and
access to the labor market.) This development represents a major postwar victory for liberalism
(Joppke 1999). Why then explore the relationship of citizenship to social rights if the link between them
is breaking down?

First, broader conceptions of membership are not necessarily secure. The shrinking of the
welfare state in many industrialized countries and the periodic rise of anti-immigrant sentiment have led
to policy proposals and new legislation that curb immigrants® access to benefits and work. This counter-

trend has been forcefully in evidence in the United States, where in 1996 Congress enacted new



policies that restricted legal permanent residents’ access to many important public benefits until
naturalization. These policies shified the bright line that once defined membership in U.S. society from
legal residence to citizenship, thereby re-establishing the importance of citizenship in allocating social
rights.

Second, the policies we examine were enacted during a period of decline in Europe’s working
age population, a decline arising from low fertility rates and increased longevity (United Nations 2000).
The policy changes also occur within the context of an increasingly mobile flow of transnational
residents: settlers who maintain lives in one or more nation states and who may or may not be citizens of
each. And they take place within the context of a forty-year shift in the source of migration flows from
developed to developing countries (Zlotnik 1998)." These migration and population trends mean that
flows to industrialized countries are increasingly composed of ethnic and racial minorities, many of
whom entef with comparatively low education levels. The new entrants are coming to represent an
increasingly large segment of the host country’s labor force. Each of these characteristics--being a
visible minority, non-citizen status, low education credentials, and centrality to the labor force--suggests
the importance of policies that promote social rights and integration and calls into question policies that

ration benefits on the basis of citizenship.

Analytic Framework

States have adopted a range of general rules that define a set of immigrants’ social rights. These
include access to:
e the labor market, including immigrants” ability to freely choose a career, a workplace, or to be

self-employed;



¢ noncontributory social welfare programs (cash transfer, child assistance, housing assistance,
health care and health insurance programs);

¢ contributory social insurance programs (old age and pension programs as well as unemployment
insurance); and

¢ selected social investment programs such as job training, grants and loans for higher education,
integration assistance, and elementary and secondary education.

We have examined in detail policies regarding access to social benefits and the labor market in
nine representative liberal industrialized democracies. Five are self-consciously nations of immigration:
the United States, Canada, Australia, Israel, and France; and four aré de facto immigration nations
within the European Union: Germany, the Netherlands, Austria and Britain. These countries reflect
substantial variation in the size and character of immigration flows, as well as differing regimes of access
to both the social welfare state and labor market, and approaches to granting citizenship.

The many different legal statuses assigned to residents can be grouped into four general
categories and ranked hierarchically with regard to membership rights. They are:

e (itizens - a category that includes some non-citizens who enter as virtual citizens (an example is
ethnic Germans who are granted German citizenship upon request);
e EU citizens - citizens in EU member countries granted full social rights across the Union

provided they are employed or self-employed; 2

o Presumptively permanent non-citizens - long-settled norrcitizens and other immigrants
entitled by law to settled residence in the state (this group may include recognized refugees,
persons authorized upon admission to reside permanently, and persons who attain such a right

after a period of residence in the state)’;




e Presumptively temporary non-citizens - non-citizens whose presence is invited or tolerated
for a limited period of time and whose return is anticipated. Members of this group must change
their legal status if they wish to reside or work in the host country after the period of time for
which they have been admitted ends. Students, guest workers, asylum seekers can be included
in this category.

We restrict our analysis to legal or tolerated immigrants, ignoring the undocumented or illegal
immigrant population. For the most part, undocumented immigrants’ lack of immigration status
precludes their access to any public assistance.* The detailed results of our examination are set out in the

charts in Appendix L.

I1. ACCESS To PUBLIC BENEFITS: GENERAL POLICY TRENDS

Most of the nations examined here make presumptively permanent residents eligible for
noncontributory and contributory benefits programs on similar terms as citizens.” In some instances
recently arrived immigrants (citizens of an EU nation or “return” immigrants in Germany and Israel) are
accorded full social and labor market rights upon entry. Their treatment is in sharp contrast to the
handling of third-country nationals who constitute a majority of EU immigrants and whose social and
labor rights accrue over time. (By third-country nationals we refer to foreign and native-born residents
who hold non-EU citizenship.) These third-country nationals from outside the European Union typically
need to establish permanent status or naturalize to obtain access to labor and welfare rights.
Accordingly, rationing of immigrant benefits occurs by granting or withholding established immigrant

status.




Immigrants whose presence is considered temporary and whose return is expected, enjoy fewer
rights and their eligibility varies widely across nations. In fact, the immigrants who can be classified as
temporary immigrants are quite heterogeneous. The group is composed of those who are in a
probationary phase and on their way to established status, as well as those who are in the process of
eventual voluntary or involuntary return from the host nation.

The Path To Permanent Status

It is important to recognize the degree to which each nation’s integration policies are bound up
inits immigration policies. Put simplistically, citizenship for many European nations is essentially a
three-stage (or even more graduated) process that generally ascends from temporary to established
status, and then to citizenship.

In contrast, progress to citizenship in certain immigration countries (the United States, Australia
and Canada), generally occurs in two stages, with the immigrant entering as a legal permanent resident
or landed immigrant and then convertiné to citizenship.® Accordingly, many of the comparisons we make
are between this first stage in the immigration nations (that is, those of permanent resident or landed
immigrant status) and Europe’s second stage (established immigrant).”

Within most European countries, making the transition from a temporary to a permanent
immigration status is a lengthy and often onerous task, especially for third-country nationals.® These
third-country nationals often hold a temporary status for four to five years before being authorized to
apply for a more permanent immigration status.” Receipt of permanent status is typically dependent
upon proof the petitioner:

* is employed and his or her employment conforms to established labor quotas;

¢ has sufficient income and/or housing for themselves and their family;
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e knows the native language; and,
& is of good moral character (that is, has no criminal record).

While the conditions for making the transition from temporary to permanent status vary widely
across nations of the EU, the share of third-country nationals with established status appears to be
roughly similar. In Austria 55 percent hold established permit status; 66 percent do so in France.

The time period for the subsequent transition from permanent residence to citizenship varies
across the nations studied. In Australia, legal immigrants can naturalize two years after entry. Non-
citizens in Britain, France, the Netherlands and the United States are eligible for naturalization after five
years of permanent residency status (spouses of U.S. citizens may naturalize in the U.S. in three years).
Longer periods generally pertain in Germany, where the wait is a minimum of eight years under the
usually applicable rules, and in Austria, where non-citizens may wait anywhere between six and thirty
years before obtaining citizenship (Groenendijk, Guild, and Barzilay 2000). All the countries in our
study, with the exception of Austria, have established jus soli principles for conferring citizenship to
second and third-generation immigrants, typically making citizenship immediately available to third-
generation immigrants and widely available to second-generation immigrants once they reached the age
of majority.

Rationing Benefits By Citizenship: The U.S, Austria And Britain.

While the use of citizenship (versus permanent residence) to ration social rights proves to be the
exception and not the rule across countries, there are important exceptions, including the United States,
Austria and Britain. Following the U.S. Congress’ enactment of welfare reform legislation in 1996, many
newly entering immigrants were denied federal health insurance, nutrition benefits, welfare and related

wbrk supports, and aid to the aged and disabled until naturalization. The restrictions apply more
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forcefully to immigrants arriving after 1996. Exceptions are made for immigrants who have worked for
forty quarters (ten years) in formal or “covered” employment, (typically in jobs where Social Security
taxes are paid), for refugees and asylees, and non-citizens who have served in the military. The $20
billion in savings over five years these restrictions were expected to generate would have accounted for
half of welfare reform law’s total savings.

The United States has not been alone in rationing benefits in this manner. Five out of the nine
Austrian provinces bar third-country nationals (that is, foreign and native-bom residents who hold non-
EU citizenship) from many of their social assistance programs altogether. And in other provinces third-
country nationals receive lower benefits than citizens. Third-country nationals are barred from receiving
housing subsidies that would permit them to buy or build houses, and until recently they have been
prohibited from renting any subsidized flats owned by the municipality of Vienna (Groenendijk, Guild,
and Barzilay 2000).

In 1999, Britain enacted the Asylum and Immigration Act of 1999, a law that resembles the
U.S. welfare law’s immigrant restrictions. The law bars presumptively permanent third-country nationals
(excluding refugees) from noncontributory social programs for five years following entry, at which point
they would be entitled to apply for established status (Groenendijk, Guild, and Barzilay 2000). This law
is based on the premise that in order to qualify for indefinite leave to remain in Britain (i.e.,
presumptively permanent status), third-country nationals must prove that they have sufficient income and
housing and that they and any family members have had no recourse to public funds.'

Indirect Bars To Benefits
Some benefit restrictions are less direct than the explicit bars just described. In Germany and

Austria, for example, many permanent immigrants’ de facto eligibility for social welfare benefits can be
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undermined by the state’s authority to withdraw work or residence permits if the non-citizen becomes
dependent on public aid. In practice, however, withdrawal of residence permits and expulsion are
extremely rare for established immigrants in Germany.'' A similar situation exists in the United States
where the federal government has rarely exercised its statutory authority to remove legal permanent
residents who become dependent on public benefits within five years of admission. |

Nations’ restrictions on non-citizens' benefit use can also take the form of new sponsorship
requirements. For example, the English-speaking immigration countries (Australia, Canada and the
United States) introduced new controls in the mid 1990s that shift the legal obligations for immigrants’
support from the state to their sponsors. The support requirement’s duration varies across countries, '
as does its scope. Immigrant families in the United States are expected to pay for health insurance; in
Canada and Australia they are not. In each case, though, the obligation is lifted when the immigrant
becomes a citizen, thereby aéaﬁng a powerful incentive to naturalize. By creating these new incentives
to naturalize, policy makers have altered immigrants' motives for seeking citizenship, giving instrumental
concerns greater weight and subordinating the arguably more "authentic" motives of national loyalty and
solidarity®.
Restrictions To Contributory Benefit Programs

Although the United States, Germany, Austria and Britain have restricted permanent residents’
use of non-contributory public benefits, non-citizen use of contributory public benefits is less limited."*
Eligibility for these contributory benefits in member states is typically triggered by participation in the
labor force. Because contributory public benefits are usually tied to employment, a country’s labor and
anti-discrimination legislation will have a powerful influence on presumptively permanent immigrants’

participation in contributory public programs such as unemployment insurance and pensions.
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Some distinctions between established immigrants and citizens have been drawn in the nations
examined, however. Austria, for example, restricts assistance for long-term unemployment benefits to
persons who are born in Austria, or who have spent half their lives or half their time of compulsory
schooling in Austria.

Does Ratiohing Benefits By Citizenship Make Good Policy?

A number of arguments may be offered in support of limiting non-citizens’ access to public
benefits. First, income disparities between developed and developing countries are so wide that benefits
offered by the host country exceed income opportunities in the sending countries (Borjas 2001). Asa
result, nations that offer immigrants generous benefits serve as a magnet for poor immigrants who would
qualify for subsidies and repel those who would have to pay for them. Thus, welfare’s availability
changes the composition of the immigration flow and enables some unintegrated immigrants to stay who
would have otherwise returned, leading to a decline in immigrant quality.

Second, immigrants represent a disproportionately large share of welfare users, imposing high
costs on taxpayers.”® This drain on state resources, it might be argued, jeopardizes the social contract
that maintains the welfare state, and turns public opinion against more inclusive immigration policies.
Further, it is reasonable that the immigrant's support should fall to his or her sponsor, who benefits from
being able to unite with a family member or by obtaining a new employee (or both, in some instances).

Finally, restricting benefits to citizens provides an incentive to naturalize (Archer and Smith
2000). The naturalization process, in turn, has an independent integrating effect produced by
requirements to learn the language and to develop at least a rudimentary historical, political and cultural

understanding of the host country.'®
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But the rationing of benefits by citizenship raises substantial concerns as well. In the first
instance, such schemes discriminate against presumptively permanent residents by putting them in the
position of having to contribute to the state without receiving the reciprocal benefits that flow to other
members. That is, norrcitizens pay sales, income, estate, gift and social security taxes, can be drafted in
times of war in some nations, but remain ineligible for noncontributory benefits if they fall on hard times.

Second, restrictions on rights that are removed by naturalization give citizenship an increasingly
instrumental value as immigrants naturalize to get safety net or work support services or to relieve their
sponsors of a binding support contract. The resulting conception of citizenship is at odds with the
nation-building goal of promoting durable and wholehearted civic engagement'”.

Third, restrictions on non-citizens’ access to non-contributory benefits imposed by Austria, the
United States and Britain raise integration concerns. Our data reveal that in the U.S, the families who
stand to be cut off from social benefits by new citizenship restrictions are among the neediest. Immigrant
children in the U.S. are more likely to be poor, to live in overcrowded housing, and to report being in
poor health than children of natives. Not surprisingly, they are far less likely to be insured or to have a
usual source of care than their counterparts in families headed by a citizen (Capps 2001). Similar results,
presumably, would obtain in the other industrialized countries that have introduced benefit restrictions.
Viewed from an integration perspective, restricted access to public health insurance, coupled with the
diminished medical care that results, can lead to poor and declining health outcomes among children as
they age. Restricted access to publicly subsidized work supports such as child care, transportation
assistance and job and language training can limit immigrant labor force participation and slow mobility.

Fourth, we have found that restricting legal non-citizens’ access to public benefits--especially in

jus soli nations--has unintended and arguably discriminatory spillover effects on citizen children. In the
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United States three quarters of all children in immigrant families (i.e., with one or more foreign-born
parent) are citizens (Fix and Zimmerman 19995. Since enactment of the welfare legislation in‘the United
States in 1996, there has been a reduction in benefits use not just among the non-citizen adults who
were the policies’ targets, but also among the citizen children who live in their families and within the
same, typically constrained, family budget.

Fifth, federal benefit restrictions decouple the national government’s role as gatekeeper from its
responsibility for paying the costs of newcomers' settlement. These costs, then, fall disproportionately on
the local and regional receiving communities. To the extent that state and local governments follow the
national government’s lead in erecting eligibility restrictions, non-citizens are likely to suffer more limited
freedom of movement than their citizen counterparts. As the decision to grant or deny health and other
benefits falls increasingly to subnational units of government, immigrants’ levels of food insecurity, health
care access and outcomes may vary more widely across states or communities than citizens’.

Finally, the symbolic message that such exclusions send to established immigrant populations--
messages that they do not belong--can be alienating, effectively discouraging the kind of feelings of
membership that would promote citizenship.

We believe that these concerns about excluding presumptively permanent immigrants
substantiaily outweigh the arguments offered in support of exclusion--a conclusion affirned by most of
the states in our study. Accordingly, we recommend that:

e Access to welfare and other social benefits should be conditioned upon presumptive
permanence and not citizenship.
¢ Rights to residence should not be jeopardized by intermittent use of public benefits among

presumptively permanent populations.
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At the same time, though, we acknowledge that immigrants' sponsors should carry a time-bounded
support obligation for most cash and in kind programs. We also acknowledge that immigrants who
refuse to work within the first years afier entry for reasons that did not arise following admission, should

face restricted access to benefits.

II1. RATIONING ACCESS TO THE LABOR M ARKET ON THE BASIS OF CITIZENSHIP

Public Sector Employment

Citizenship still matters in the rationing of public sector jobs across virtually all the nations
explored. While blanket exclusion of noncitizens from all civil service jobs have been struck down, '8
nonetheless, courts have held that governments can reserve certain public sector jobs ranging from
public school teachers,'" to state troopers,?” to probation officers (and arguably toll booth operators
(Weissbrodt 1998) to citizens. Along similar lines, France, restricts all railway, postal and hospital jobs
to EU citizens. Germany bars third-country nationals from all jobs in government service, including
employment in public transportation and kindergartens (Vermeulen 1997). In countries where major
economic sectors are administered by the government, the implications of reserving public sector jobs
for citizens are more far reaching.

Two widely accepted rationales for restricting public sector employment are commonly
advanced. Such policies are said to promote national security and to limit public policy decision making
to full members of the state. There are, however, other rationales for limiting nor-citizens’ access to
public employment that sweep far more broadly. These include giving non-citizens an incentive to

naturalize, or simply reserving a valuable public good for the citizenry.
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" There are strong reasons to adopt more inclusionary policies regarding non-citizens’ access to
public sector jobs. From an instrumental perspective, it could be argued that immigrants represent an
expanding share of the total labor force and that their exclusion from the public sector restricts
governments’ access to a potentially rich labor pool. In an era of demographic change, it makes sense
to include members of language and other minorities in the public service to promote better
communication between communities of immigrant origin and police forces, public school faculties,
licensing offices and the like. Further, an inclusionary approach to public employment can promote a
shared identity of immigrants with the state and the nation, rather than their withdrawal or exclusion from
it. In some cases, this may require not just liberal hiring policies but that mainstream institutions make
special accommodations. *!

From an equity perspective, some of the same arguments for reciprocity arise with regard to
public sector jobs as public benefits: non-citizens assume most of the obligations of citizens and so
should be due most of the societal benefits they receive. Moreover, it seems that the logic of excluding
immigrants from state or local public sector jobs that carry policy responsibilities may be called into
question if norrcitizens are granted the franchise at the local, if not the national level. Further, it is
arguably inequitable to broadly proscribe the hiring of legal non-citizens for national security purposes in
nations like the United States that require them to serve in the military in times of war. *

Private Sector Employment

In most of the states we have examined, presumptively permanent immigrants enjoy the same
access to the private labor market as citizens. (These policies are catalogued in Appendix 1.) Our
review also reveals that national policies generally do not encourage private employers to discriminate in

favor of citizens, and some states have express prohibitions on such discrimination.
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Australia, Britain, Canada, and the United States offer striking examples of open access from
the time of admission to both the labor market and self-employment. This access exceeds some of the
most progressive, inclusionary proposals contemplated for the European Union.? Again, as in the area
of social welfare, these progressive policies may be less a function of the nations’ integration than of its
immigration rules--which admit immigrants as permanent residents on track for citizenship--rather than
as temporary labor migrants.

There are, however, important exceptions to this overall pattern of comparatively inclusionary
labor market policies. While citizens from EU countries enjoy free movement and open access to the
labor markets in other EU countries, the same cannot be said for third-country nationals. Employment of
third country nationals is restricted to the EU state of residence only. In Germany, family members of
third-country nationals who do not hold unrestricted residence or work permits can be refused a labor
permit if a German or EU citizen is available for the job. In some German regions these family members-
-who will likely become long term, if not permanent residents--can be excluded from all employment
{Groenendijk, Guild, and Barzilay 2000). Moreover access to the permanent residence status needed
for free labor movement is limited by requirements that the applicant have a long employment record
and by language tests.

Extensive restrictions on established norn-citizens' access to employment also exist in Austria.
Family members of third-country nationals can be excluded from the labor market for a period of four
to eight years. And the employment rights of many established third-country nationals remain insecure,
as they must periodically renew their work permits and can be turned down depending on patterns of

labor market demand. Moreover access to more secure jobs in the large, semi-public sector is heavily
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influenced by political patronage, strong trade union control and formal citizenship barriers: which taken
together virtually exclude immigrant workers from those jobs.

Plainly, policies that facilitate the acquisition of nationality would open access to employment.
Another strategy for incregsing access to the labor market was advanced by The European Commission
in spring, 2001. At that time the Commission issued a directive proposing that after five years third
country nationals be allowed to work not just in their EU country of residence but other EU states as
well.

Despite the comparative openness of the U.S. labor market, citizenship can still serve as a tie-
breaker as employers can legitimately prefer a citizen over an “authorized alien” where the two are
equally qualified for a job.* This legal defense may not only undermine the norms that reject alienage
discrimination, it could be used by employers to cloak unauthorized discrimination on the basis of
national origin or race. In contrast, preferring a citizen over a non-citizen in the case of two equal
candidates for hire is unlawful under British and Dutch law (Groenendijk 2000). In practice, though, the
use of citizenship as a tie-breaker has rarely been invoked. Hence the provision stands as an anomaly
against the backdrop of an antidiscrimination scheme that otherwise guards against citizenship
discrimination.

It should be noted that many citizenship barriers to certain professions (such as attorngys) have
only fallen in the past two decades in the United States, largely as a result of litigation (Plascencia,
Freeman and Setzler 1999). Moreover, non-citizen professionals in the U.S. and other developed
nations frequently encounter difficulties in getting their foreign professional qualifications recognized in

the United States. (Transatlantic Learning Community 2000).
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Self-employment

Distinctions between citizens and non-citizens also arise in the area of self-employment. Non-
citizens in France are barred from operating liquor or tobacco stores (Faist 2000). In Britain, non-
citizens who wish to operate their own business must demonstrate that they can provide employment for
at least two persons already living in the country (Faist 2000). The economic significance of open
access to self-employment should not be underestimated: self employed immigrants in the United States
are the highest income class of all immigrants by a substantial margin (Fix and Passel 1994). Moreover,
self-employment has a multiplier effect as many foreign born workers (as well as native workers) in the

U.S. and Britain work for immigrant entrepreneurs.

IV. IS CITIZENSHIP ENOUGH? ANTI-DISCRIMINATION POLICIES

Patterns of persistent disadvantage characterize some communities of immigrant origin within the
nations we have examined. Thus despite the fact that settled immigrants are generally afforded the
economic and social rights granted citizens and despite the fact that naturalization guarantees immigrants
all the right of citizenship, it is plain that policies granting formal rights of access to social benefits and
labor markets are not enough to bring about conditions of equality between native members of the host
society and the visible minority groups that so frequently constitute communities of immigrant origin.

These facts raise broad questions of social policy well beyond the scope of this study. What we
examine here is the place of anti-discrimination policy in a broader integration and citizenship agenda®.

In the first place, it should be obvious that inclusionary welfare and work policies can be

subverted by widespread discrimination in the labor market. Exclusion from the labor market will lead to
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exclusion from contributory social benefits such as social security and unemployment insurance that are
tied to labor force participation.

Less obviously, discrimination will also lead to exclusion from the noncontributory_social
benefits that have become directly linked to work under the rules of the new welfare state. In the United
States, for example, non-citizens’ can receive selected federal benefits if they can establish that they
worked for forty quarters in formal employment. Several nations now link non-citizens' access to
" scholarships for post secondary education to either the immigrants’ parent or the student's own
employment history. By effectively making post-secondary education inaccessible, workplace
discrimination not only disrupts the integration of the first-generation victim, it can also stall the
integration of immigrants’ children.?® And, of course, discrimination in the labor market can defeat the
goals of welfare to work programs as public funds spent on training are wasted, and potential workers
demoralized.

Finally, as many social rights flow from private sector employment (health benefits, child care
and disability payments, for example) workplace discrimination denies non-citizens these integrating
benefits, as well.

We focus here on the experience of the United States, which has comparatively extensive antt+
discrimination protections, enforcement regimes and open labor markets, to see what lessons may be
leamned for immigrant integration policy. ’

Recent research shows that, overall, second-generation workers aged 20 to 30 in the U.S. have
comparable incomes and wages to third and later-generation white, non-Hispanic immigrants (Passel
and Van Hook 2000). There are differences across groups: Asians in general do better than whites and

Hispanics do worse. To the extent that second-generation immigrant wages lag non-Hispanic whites, the
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difference can be almost entirely accounted for by educatiohal attainment. Our review of the literature
indicates that the persistence of disadvantage in immigrant communities in Europe cannot be as
completely explained by education levels and that discrimination may account for a larger share of the
second and even third-generations’ lagged economic progress (Wrench, Rea, and Ouali 1999).

Further few EU states have a long tradition of detailed, comprehensive legislation forbidding
racial discrimination. Britain and the Netherlands are exceptions; both have laws modeled after the first
generation of U.S. civil rights legislation. But even in these countries sanctions are comparatively weak
and enforcement is not systematic, owing to the absence of strong enforcement agencies.

Systematic ethnic registration and monitoring of employers is virtually absent in almost all EU
states. The Dutch positive action legislation of the early 1990s that required ethnic registration of
workers was highly controversial, was largely unenforced and did not have strong, clear outcomes.

This slow evolution of antidiscrimination protections context underscores the significance of the
2000 European Commission directive against racial discrimination that would oblige the 15 member
states to adopt comprehensive antidiscrimination legislation by mid 2003.%

The experience of the US suggests that some elements of an effective antidiscrimination regime that are
only selectively present within the EU member nations might inchude::

o The establishment of administrative agencies that carry the right to impose civil sanctions for
national origin as well as alienage discrimination and have the authority to initiate criminal
prosecutions for serious and repeated offenses

o The grant of a private right of action to aggrieved parties;

e The provision of inexpensive and ready access to a forum in which disputes can be heard and

resolved; and
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¢ The financing of extensive monitoring of changes in the character and extent of discriminatory

patterns--perhaps using the strategy of paired testing..

V. POLICY RECOMMENDATIONS

Our policy recommendations here are consistent with a trend toward convergence among liberal
democracies. Importantly, states have generally concluded that ensuring access to social benefits and
labor markets for presumptively permanent immigrants does not undermine citizenship. Rather, such
policies improve the chances of the kind of successfil social and economic integration that ought to
accompany full formal membership in a state.

Specifically, we recommend:

*  Access to welfare and other social benefits should not be conditioned upon citizenship as their
withdrawal is more likely to slow than accelerate integration, and their provision will not dmnmsh
the importance of citizenship as a statement of civic engagement on the part of the individual.
Presumptive permanence rather than citizenship should suffice for access to most benefits made
available under the welfare state.

¢ Neither rights to residence or labor market security--nor rights to naturalization itself--should be

_ jeopardized by intermittent use of public benefits among presumptively permanent immigrants.

Insecure residence and work rights for long term residents are a self-evident barrier to

integration.

¢ While sponsor support obligations such as those recently adopted by Canada, Australia and the

| U.S. are legitimate, they should not impose an open-ended fiscal liability on immigrants’

sponsors, and should not lead to gross disparities between the obligations imposed on the
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families of legal immigrants and those imposed on citizens. To illustrate, immigrants’ sponsors
should not be expected to finance the cost of providing health insurance to sponsored
immigrants where extensive public programs exist for citizen populations.

In general, employment, like welfare rules, should be constructed to promote integration of
presumptively permanent residents. Hence citizenship should not be erected as a barrier to the
labor market or to self-employment. In practice this will mean that citizenship should generally
not be a condition for the grant of professional licenses, for apprenticeships, or for entry into the
civil service or the great majority of public sector jobs. Exceptions may be made for positions
that implicate national security or high-level policy-making positions, but they should be closely
circumscribed. The use of citizenship as a tie-breaker between equally qualified citizen and non-
citizen candidates is problematic as it may complicate enforcement of bars against alienage and
national-origin discrimination.

Anti-discrimination policies, coupled with enforcement systems that are carefully designed and
adequately funded, can be important tools in ensuring that rights to access to private
employment are protected and in promoting social and economic equality for immigrants and for

citizens who are members of communities of immigrant origin.
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Legal Cases

Ambach v. Norwick, 441 U.S. 68 (1979).
Foley v. Connelie, 435 U.S. 291 (1978).
Sugarman v. Dougall, 413 U.S. 634 (1973).

! Zlotnik (1998) assessed international migration trends in the following five countries included in our
analysis: the United States, Canada, Australia, Germany and the Netherlands.

2 EU citizens who do not have a job must have sufficient income and private health insurance to cover
their stay in another member country (Groenendijk 2000).

3 Hammar (1989) labels this class of settled immigrants who are generally eligible for most social and
economic rights as “denizens.”

4 In strictly jus soli nations such as the United States and Canada, however, the citizen children of
undocumented immigrants are eligible for the full range of benefits, creating tiers of eligibility within one
family. The consequences for these “mixed” status households are particularly distressing when social
rights are rationed based on citizenship (Fix and Zimmermann 1999).

3 This strong central tendency among the nations studied has led us away from attempting to rank them
on the basis of the relative inclusiveness of their rights regimes. Such a ranking would be more
meaningful for temporary than for established immigrants.

8 That said, there is substantial movement from temporary to permanent legal status in the United States
among students, workers and even visitors as attachments deepen, marriages form, and permanent jobs
are found.

7 As Brubaker writes, “Thus the status of permanent resident alien in the United States and landed
immigrant in Canada is roughly similar to that of persons with 'indefinite leave to remain' in the United
Kingdom, of persons with 'right to residence' (Aufenthaltsberechtigung) in the Federal Republic of
Germany, of persons with the 'Carte de Resident' in France... ” (Brubaker 1999).
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¥ Certain factors such as marriage to a citizen, family reunification and refugee status can speed up the
transition from a temporary non-citizen to a presumptively permanent immigrant, and thus access to
public benefits.

? The time from entry to the grant of established status can range widely from a matter of months to ten
years or more. For example, in Austria, the transition can be conditioned upon the issuance of multiple
temporary permits of short duration or with single administrative approval, as is the case in France.

' The Immigration and Asylum Act 1999 encountered significant legal barriers soon after enactment. A
ruling issued on June 22, 2000 in the cases of O vs. London Borough of Wandsworth and Bhikha vs.
Leicester City Council states that Social Service agencies should not consider immigration status when
assessing an individual client’s need for assistance under s 21 National Assistance Act 1948 (amended
by s 116 Immigration and Asylum Act 1999). Shifting the burden of determining immigrant status back
to the Secretary of State, the ruling stated that local Social Service authorities did not have the authority
to “starve immigrants out of the country by withholding last resort assistance” (Sandhu 2000).

"! For temporary immigrants, the threat of loss of work and residence permits in Germany is much more
real.

"> In Canada sponsors are required to offer support for 10 years and in Australia for two years. No
fixed term of years is set for the United States where an immigrant must work for 40 quarters in covered
employment or must have naturalized.

" While the 1996 laws create powerful new instrumental incentives to naturalize, it is likely that,
naturalization has historically been the result of mixed motives. And in many instances we suspect that
more authentic attachments have followed the process of naturalization sought for instrumental reasons.

" It is important to point out that programs that are public and non-contributory in one country may be
private and contributory in one country. Health insurance, for example, can fulfill both these criteria. The
program description at the end of each table indicates whether or not a program is contributory.

'* Again, this evidence is contested. For example, a German study found that immigrants are net
contributors to the social security system because they tend to be younger than the native population
(Groenendijk 2000).

' Alternatively, many politicians in the EU oppose liberalizing the acquisition of citizenship for the very
reason that they view citizenship to be the culmination of the integration process rather than a vehicle
towards it.

' 1t remains to be seen, though, whether the increased power of instrumental imperatives to naturalize

make for less loyal, engaged citizens than was the case when fewer benefits and rights flowed from
naturalization.
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'® Sugarman v. Dougall, 413 U.S. 634 (1973).

Ambach v. Norwick, 441 U.S. 68 (1979).
OFoley v. Connelie, 435 U.S. 291 (1978).

2'Will Kymlicka offers a good example of the kind of challenge that policy makers might address in
order to expand minorities’ public sector employment. He cites the case of “Sikhs who wanted to join
the Royal Canadian Mounted Police, but because of their religious requirements to wear a turban, could
not do so unless they were exempted from the usual requirements regarding ceremonial headgear”
(Kymlicka 1995). British schools that require the wearing of uniforms solved one such dilemma by
allowing Sikh boys to wear a turban in lieu of the traditional cap providing that the turban was in school
colors (Groenendijk 2000).

22 While non-citizens can be drafted in time of war, they are barred from serving as commissioned
officers in the United States military (Weissbrodt 1998: 449).

2 See, for example, The Starting Line Group’s proposal for expanding the labor market rights for third-
country nationals as set out in Article 13 of the Treaty of Amsterdam. The Group calls for third-country
nationals to enjoy: “Free access to any paid employment of his or her choice.. .after two years legal
employment: (and)... free access to any paid employment or self-employment in any member state
after three years legal employment,” (emphasis added) (Chopin and Niessen 1998).

2 This defense can be used for hiring but not for discharges or layoffs under U.S. law. INA Sec.
274B(a)(4).

%5 For a broad, incisive portrait of ethnic minorities and the disadvantage that is common to many, see,
for example, Tariq Modood et. al. Ethnic Minorities in Britain, Diversity and Disadvantage, Policy
Studies Institute, London, 1997.

28 In Germany children of permanent residents have the same right as German citizens to scholarships if
they have “lawfully worked for five years in Germany or one of their parents has worked in the country
for three years in the last six years (Groenendijk, Guild, and Barzilay 2000: 46).

%7 With regard to the claimed exceptionalism of United States’ policies, in this regard we would note
that in 1998, the federal budget for anti-discrimination enforcement was approximately $600 million
dollars. Moreover this represents the tip of the public sector iceberg as the federal anti-discrimination
structure is to a great degree replicated at state and local government levels.

28 Restricting discrimination on the basis of citizenship may also have positive effects on combating racial
and ethnic prejudice. In Britain and the Netherlands, for example, the inclusion of the prohibition to
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discriminate on the basis of citizenship, in addition to discrimination on the basis of race or ethnic origin,
through the British Race Relations Act of 1976 and the Dutch General Equal Treatment Act of 1994,
has made action against racial discrimination more effective.
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APPENDIX 1
Summary Tables of Benefit Eligibility by Country
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